STUPERIOR COURT OF THE DISTRICT OF COLUMBIA

CIVIL DEVISION
DISTRICT OF COLUMBIA,
Plaintikf, : Civil AcHon Wo.: 03-4431
: Judge Boasberg
. ' H Calendar 10
C¥S5 CORPORATION, et al., :
Pefendants.

ORDER (1) GRANTING DEFENDANT ANCHOR PHARMACIES, INC,’S
MOTION TOR SUMMARY JUDGMENT: (2) DENYING DEFENDANTS CVS
CORPORATION AND MACARTHUR BOQULEVARD CVS, INC.’S MOTION
FOR SUMMARY JUDGMENT; (3) DENYING PLAINTIFE’S MOTTION FOR

PARTTAL SUMMARY JUDGMENT; {4) DENYING DEFENDANTS® JOINT
MOTION IN LIMINE TO EXCLUDE TESTIMONY OF ERIC M. CAIER. PH.D.;
3} DENYING DEFENDANTS JOIN'T MOTHWN IV LIMIVE 10 EXCLUDE
TESTIMONY OF BORIS J. STEFFEN, MM, CPA; AND {6} GRANTING IN
PART AND DENYING IN PART PLAINTIFE'S MOTION FOR LEAVE TO

CONDUCT FURTHER EXPERT DISCOVERY

The Court has reviewed Anchor Phammacics, Tnc’'s Motion for Sunumary
Judgment, Plaintiffs Ogpposition, Anchor’s Reply, CVS Corporation And Macartbhur
Boulevard CVS, Ime.’s Motion For Summary Judgment, Flainiff’s Opposition,
Defendants” Reply, Plaintiff’s Motien for Partial Summary Judgment, Defendants’ Joitt
Opposition, Plaintit’s Reply, Defendants’ Joint Motion fx Lirtine to Exclude Testimony
of Eric M. Gaier, PhD., Def‘cndanis' Jaint Motlon In Limine 10 Exclude Ttstimuny of
Boris 1. Steffen, MM, CPA, PluintiiT's Joint Opposition, Defendants’ Joint Reply,
Pluiniiff's Mation For Leave to Conduct Further Expert Discovery, and Defcndants’

Opposition.'

" The Court wonld he remiss if it did not point out the epidemiv of footnokes in a number of these bricks, e
most glaring cxample being the District’s Oppozition to CVS's Motivn for Summeary Judgment, which
coMlEing ng fewer than 86, moat of which are substantive. This only succesds in distracting the reader snd




1. Backgfnund

Plaintiff District of Calumbia has brought this action against Anchor Pharmacies,
Tnc., CVS Corporation, and MacArthur Boulevard CVS, Inc. (the latter two are jointly
reforred to as “CVS™ under the District of Colurnbia Antitrust Acl. The District alleges
that Defendants violated the Act by Anchor’s sale of certain assets — principally,
prescription files -- af one of its pharmacics to CV5. Count | of the Complaint atleges
that Defendants entered into a “contract, combination, or conspiracy in restraint of trade
of commeree” in vislation of D.C, Code § 28-4502, Count II alizges that Defendants
monopolized or attempted to monopolize the relevant market in violation of § 28-43503,

CVS and Anchor have filed scparate molions seeking summary judgment. In
addition, the District has moved for pariial summary judmnent. Defendants also have
sought to exclude the testimony of iwo of the District’s experts, Boris Steffen and Eric
Gaicr. Finally, the District seeks leave 1o take additional discovery. Each motion is
considered in.the letered subheadings inSection I1L, infre.
| Legal Standard

To provail on a motien for summary judgment, the moving party must
demonatrate, basgd on the pleadings, discovery, and any affidavita submitted, that there is
ne genuine issue as to any material fact and thal it is thus entitled to judgment as a matter
of law, Geant v. May Department Stores Co,. 786 A.2d 380, 583 (ILC, 2001); Rule
S6(c). A trial court considering a motion for summary judgment must view the
pleadings, discovery materials, and affidavits in the light most favorable to the nosn-

moving party and may grant the motion only if a reasonable jury, having drawn all

tnaking particular argnments mare difficult to follow, The Court wrass that thiz contagion will be brought
umiker ¢ondtel in. futare ploadings.



reaganable inferences in favor of the non-moving pary, could pot find for w non-
moving party hased on the evidence in the record. Id., at 583 [viing Mader v, De

Tolendana, 408 4.2d 31, 42 (D.C. 1979)); Bailey v. District of Columbiz, 668 A2Zd

812,816 (B.C. 1995),
Hl.  Analysis

A C¥E's Motion for Summary Judgment

The District has brought this case under the District of Columbia Antitust Act, §§
28-4501 & seqg., alleging that CVS's purchase of, imter affa, Anchor prescription files
violated §§ 28-4502 and 28-4503, These sections, which irack federal antitrust statutes,
forbid contracts, combinations, wnd conspiracies in restraint of trade or commerce, as
well 25 monopolization or attempted monepolization of trade or commercs.

Tn raling on the legal questions involved, the Court “may uses as a goide

interpiretations given by federal courts to comparable anfiirust statuies.”™ § 2B-4513; zec

alzo Shepherd Park Citizens Ass'n v. General Cinema Beverages of Washington, D.C,

Inc, 584 A2d 20, 22-23 & n2 (D.C. 1990) (analogizing to federal statote and approving
frial court’s looking (o slandards applied in cases arising under federal parens patriae
statate). Neither side guestions that the Court should loek to federal conrt decisions,

Ag the District agrees, it has brought this case und.eT.th: parens patriae provision
of the Antittust Act. See Opp. at 6. This stamte is “pattemed after the federal parens
pairige ﬁtatutr:,“ Shepherd Park, 584 A2d a1 22 1.2, Ifno per se antitrust violadon exists
~ an issue discussed in Section B, infra — the parties appear to agree that the Diserict
must establish three elements to prevail: relevant geographic market, relevant product

market, and market power, See Mot. at 4; Opp. at 13. CVS also insists that the IHstrict




must prove actual injury, a poinil the District stronpgly dispules. The Court will address
cach i lurn, |
1. Geogruphic Marke!

Maost cogently stated, the relevant geoprsphic markes i the area “to which local
gonsumers can practicably turn for alternavves”™  United States v, Marine
Bancorporation, Inc., 418 -U.S, 602, 619 (1974). CVS argucs that the relevant market
must include the pharmacies at which former Anchor and CVS consumers now fill
prescriptions and that numercns other pharmacies exist within two- and threc-mile radii
of the CVS store. The Disirict rejoins that two or Lhree miles as the crow (lics should not
be included in the relevant market, piven that prascﬁpfion consumers lypically look much
closer to home. As a resuli, within the boundaries pruposed by the District, see Opp. at
28, the CV$ at issue is the sole provider of pharmacy products and serviccs. CV'S rejoins
that this too tighily draws the market. This, the Court believes, is an issue on which a
material disputé of Fact exists, making it unripe for summary judgment disposition.

2z Froducer Market

Unlike the Televant geosraphic market, thé refevant product market consists of
“sommodities reasonably interchangeable by consumers for the same purpose.” United
States v. B.L DuPont de Nemours & Co., 151 U8, 377, 355 (1956). Here, CVS foouses
on the availabilily of internet and mail-order pharmacies as altcrnatives to CONSUMETS 10
shew that the District has not established the refevant product market. Yet, its ouly
support is a 2003 survey from the Food Marketing Institute that deals with pational
figures, See Mot., Ixh. 6. Given that CV3's own internal analyses do not consider the

impact of interet prescription sales and given that CV$ has not presented undisputed




[acis concerning the CVS at issue (as opposed to nationally), summary judgment un this
ground would be inappropnate.
3. Mariet Fower

VS next argues that the dequisition of the Anchor prescription files has ncither
crealcd nor enhinved the market power of CVS in the relevam market. This is so
because, according (o CVS, the Distriet™s caleulations of market powcr are flawed, and
CVS has oot raisod prices or excluded competitors. At boliom, CVS is arpuing that the
District's fears are wnrealized: CVS has not acted as a monopolist since its purchase,
Yet, such a vicw is too cabined.

As OVE itself states: ‘TUnder the Merger Gui‘_delines, to show market power, the
District must demonstrate that C'VS 2204 now has ‘the ability profitably to muaintain
prices above competitive lovels for a significant period of time.™ Rep.. at 12 {quoting
Merger Gnidelines; crphasis added); see also Mot. at 4 {issue is “abilily to profitably
raise and maintzin prices above competitive levels or to successfully exclude oiher
competitors™) (emphasis added). Evidence of CVS's apparent depision not to raisc prices
since the acquisiion may wall be evidence of its inabilily to do so, but the Court cannot
find that there is no dispute of facl as to its ultimate ability to exercise markel power,
Given the ficts articulated by the District, ses Opp. av 14-26, the Court must reject CV8’s
position that market power cannot be shown as .a matter of law.

4. Antitrust fnjury

CVS lust argues that the Tistrict must prove actual antitrust injury in a parens

putrige case, a requirement that the District disput.es. Here, CVS understandably but

incorrcetly -argues that the District is suing under D.C. Code § 28-4507(b), which




discusses parens patrine authority.  Instead, the District is proceeding under § 28-
4508{a), which permits a “person”™ to bring an action for, fater glia, injunctive or olhet

equitable relief. A stale {or the DHstmel) may qualifly as & “person’ under sgetion 16 of

the Claylon Acl, upon which § 28-4508 iz modeled. See Ilawaii v, Standard Uii Co., 405
.S, 251, 261 (1972) (*Tlawaii plainly qualifies as a person under both sections of the
statte, whether it sucs in its proprictary capacity or as parens patrice”) {citation
otnitbed).

Sinee (he Disirict 18 not seeking damages, but only injunciive and other cquitable
reliet, it need not prove actual antitrust injury. As the Sopreme Court has held, no actual
injury i required in & Claylon Act § 18 suit for injunctive relief: “[Wle conclude that in
order Lo seek mjunclive relisfunder § 16, a private plaintiff must allewe threatened loss or
damage of the type the antitrust laws were designed to provent and that flows from that

which makes defendants’ scts unlawiul.” Cargill, Inc. v. Monfort of Colorado. Ine., 479

I8, 104, 113 (1986} {emphasis added; imternsl quotation and citation otnlled). As
discussed in Section 3, supra, hat is a question for the factfinder.
VS s Wotion ia thus dended.

B, District’s Motion tor Suounary Judgment

" In seeking partial summary judgment, the District argues that the Court should not
spply the rule of reason discussed in Section A, supra; instead, the District urges the
Coart to find 2 per sé violation or at least to utilize a tnmcated rule-of-reason {or “quick
1ook™) analysis. Defendants argue that disputed facts oxisl that require a trial under the

tuic of reason.




As the Dislnivt points out, per se illegal restraints of trade are wgreements “whoge
nature and necessaty offcet are so plainly anticompetifive that no alaborate stady of the

industry is needed 10 csiablish their illewality.” National Soiety of Professivnal

Engineers v. United Stues, 435 U.S. 679, 692 (1978). CQuick-took wnalysis involves an

intermediate level ol review, more than per #¢, but Less than full rule of reason. “[(J]uick-

look apalysis applics when the preat likelthood of anticompetitive effects cun casily be

ascertained.” Dagher v. Saudi Refining, [we., 369 F3d 1108, 1116 1.¥ o Cir. 2004)
(internal citaticn and yuotation omitted).
The Courl, however, believes that the District pays insufficient hecd to the

decisions thot emphusize the limited nalure of per se analysis. Scc. ¢.g.. Bogan v.

Hn&g@'m, 166 F.3d 509, 514 {3d Cir. 1999) (“Only manifestly anticompetitve conduct,
however, i3 appropriately designaled per se illegal.  The majority of allegedly
anticompetilive conduci continues 1 be examined under the rule of reason.™) {citation.
internal citanon, and inwemal quotation cmitied).

Acrorling 1o the District, per ¢ analysis i3 appropriate here because of the
“naked restraint of wade,” Mot. ut 1_, which is established by the closure of the Ancﬁur
stors, CVS®s receipl of trivial assets, and CVS's paymonts to Anchor that were unrelatcd
to the assets rcceived. Id. at 1-2.  In addition, CVS8's payment for non-compets
agreements from Anchorreflected that the sale was clearly anticompetitive.

Defendunts, however, have shown that these issues are clearly disputed and
require a factual delermination by a factfinder. More specifically, CVS has canvincingly
argued that, in the retail pharmacy business, customer lists may well exceci the value of

tangiblc assets. Payment for such lists are mot necessarily [ig leaves or manopoely




prentimmns; instead, here this may be the most valuable assel.  Similarly, m such a
situation involving customer lists, covenants not to compete do not nccessarily cquare to
4 per e violation, paricularly where the covenants are reagonable in seope, as the

factfinder could find here, See Lawson Products, Inc. v. Chromate lndes, Corp. 138 F.

Supp. 2d A0, 862 (N.D. 1L 2001); of, Deutsch v, Barsky, 795 A.23 409, 74 (13.C. 2002)

(*We have never held that a -covenint oot to competc thar is ancillary to a valbid
transaction or agrcémc:ut botween dentists constitutes a per se violalion of public
pelicy.”),

Fimatly, to the extent the Dhsiricl argues that a key feature of the sale was market
allocation, the facts do not indisputably support such a eontention. Indeed, there is no
evidence that CVE and Anchor allocaled some other market between themselves as puart
of the transaciion. In other words, the District never ¢ven argucs, let alone provides
[actual support for, the position that CVS somehow agreed not to corgpete in some other
markel dominated by Anchor in exchange for Anchor’s sale of the store in the Palisades.

As the District has not shown that per se or quick-look analysis is appropriate
here, the Court will deny its Motion and proceed o trial under the rulg-of-reason analysis.

i Anchor’s Motion for Summary Judgment

Anchor has moved for summary judgment on both counts here, In its Opposition,
the District concedes that Count IT is unnecessary and agrees it should be dismissed, See
Opp. at 2, The Maotien, therefore, revolves around Count 1 only.

Anchor [irst argues that & seller of assets has no antitrust habilily in this type of
case. The District coumters (hat this iz not 2 typical merger challenge, but rather that this

case involves a “market allocation agreement.” Opp. at 4. The caselaw does not appear




to deal with such an agreement in aclions in which dumages are not sought. 1t is clear
that i damagf-;:a actions, sellers are not proper defendants.  See, c.g, Gerlinger v.
Amazon.Com, 311 F. Supp. 2d 838, 852 (N.D. Cal. 2004}, Simmlarly, where the remedy
of rescigsion is sought, the parfies agree the scller is 2 proper defendant. See, e.fn., United

Staics v, Coca-Cola Bottling Co., 575 F.2d 222, 230 (9% Cir, 1978).

Yet, the Conrt need not decide whether sellers may be proper defendants in cascs
such as 'E]'li{; because the District has to1 adduced facts w demonstrate that Auchor entered
it any marker allocation agreement by which it somehow gained market share
elsewhere. See Section B, supra. Tn merely allege so at the summary judgment stage is
insufficicnt. See Rule 36{c) (“When a motion for summary judgment ig made and
supported as provided in this Rulc, an adverse party may not rest upon the mere
allegations or denials of ihe adverse party’s pleading, buc the adversc party’s response, by
affidavits or as otherwise provided in this Rule, must set forth specitic facts showing that
there is a genuine issue [or tial.”).

Neither does either of the two other “linchpin issucs,” see Opp. at 3, assist the
Distriet in defeating summary jundgment. First, the District argues that Anchor’s covanant
nol o compete, a part of the purchase and sale agreement, constitutes an antitrost
violation. The District claims thal whether the covenant was standard or anticompetitive
must be for the factfinder. Id. Yer, it has not introduced evidence that the covenant was
in any way improper. In the same vein, the Diswict argues that CVS paid a monopely
premium in the sale, deronstrating thal the deal was not a payment for legitimate assets.
Onee again, the District has not offered any evidence to rebut Anchor’s teslimony that the

price reflected markei value, Indeed, the District’s own expert never even locked at




market value or the value of the non-compele covenant. See Mot, Exh. 5 (Steffen Depo)
at 20, 30.
The Court thus believes that summary judgment in favor of Anchor is warranted,
and it will be pranted.
L. Gaier and Steffen Testimony
Defendants also move to exclude the testimony ol Plaintiff's experts Erie M.
Gaier and Boris J. Steffen. Our Court of Appeals has adopied the following three-part
lest to determine if trial courts should adimit expert testimony:
(1) the subject matter must be so distinctively related to
sume science, profession, buzingss ar occupation as to he
bevond the ken of the average layman; (2) ihe witness must
have sufficiant skill, knowledge, or experienice in that fisld
ur calling as to make it appear that his opinion or inference
will probably aid the tricr in his search for truth; and (3)
expert testimony is inadmissible if the state of the pettinent
art ar scientific knowledge does not permit a rcasonable
opinion to be asseried even by an export,

Dyas v. Unjted States, 376 A.2d 8§27, 832 (D.C. 1977) (internal quotations and citation

omitted), -

There is no dispute that the testimony satisties (he [rst two categorics, but
Defendants argue that neither Steffen’s nor (aier's opinions satisfy the third prong,
Delendunts assert that Sieffer’s testimony is not relevant and that it docs not meet the
standard for admissibility. Ln particular, Defendants claim that Steffen basis his opinien
on the return on invested capital (“ROIC™) CVS expected to, rather than uciually,

realiced.  Yet, CV8's expectations are cortatnly relavant to explore lheir intent in

consummating the transaction.  OFf course, CVS thay rebut Steffen’s testimony with

n




evidence of actal ROTC, this ability, however, does not roake the testimoeny iorelevant or
unfounded.

Similarly, Defendants argue that Steffen should not be able to oping on the non-
compettion coyenants, but their arguments go more to weight than admissibility. Again,
CY3S is free to argue that these covenants are commonplace and waremarkable, but that
does nut mean the District cannot produce evidence to the contrary.

Defendants offer some of the same arpuments for the exclusion of Gaier's
teslimony, but add others as well, Defendants contend that opinions that ignore
developments in the tune since the sale — that ignore reality, in their words - should not
be admissible. Just like Steffen’s opinions, these should not be excluded to the extent
they are based on the transaction documents. A defermination of the parties’ e and
their plans regardinp the sale, the relevant market, and market power is certainly relevant.
Their impact, as the Cowst has mentioned, may well be diminished by facts on the
ground, tut this docs not warrand their exclusion.

The Court, furtharmore, cannot find, as Defendants claim, that some of Gaier’s
vpinions are based solely on hiz experience as a consumer, nor does the Couwrt belicve
other opinions on refevant market, market share, and market power sheuld be excluded at
(his Juncture. As Defendants correctly point out, the law docs permit the Court f‘len;il]ilil:j,r
to reconsider this during the Lal: *[Clourts conducting bench trials have substantial
flexibility in admitting proffered expert testimony at the front end, and then deeiding for
themgelves during the course of ihe trial whether the evidence meets the requirements of

[FRE] 702." United States v, Brown, 279 F. Supp. 24 1238, (243 (5.D. Ala. 2003),



quoled in_Rep. at § n.3. The Court will bear this in mind while listening to the evidenco
at trial.

. Further Expert Discovery

Finally, the Drstrict secks addilional discovery 1‘e]ate§ io CVS expert Bamry
Haris, The District seeks leave to deposc CVS cmplajre»a Raobert ITanke, who was In
charge of providing data to Harris, as well as Harris again; the District also secks .
additional documenialion and sanctions,

CV3 responds thal it has produced all documents upon which Harmis relied, and
the Court agrees that it has thus fulfilled its requirement. Deposing Hanke about
documents he provided to Harmis is not necessary. Given that Harrs did amend his
conchisions after the depesition, even il such ymendment was favorahle to the District, it
Is appropriate that the District he able to depose him reparding Lis amendments. This is
particularly eqoitable given the sccond deposition of the Distriet’s expert, Gaier.

CV5 has, however, acted in pood faith in responding Lo the District's follow-up
.requests, thus making sanetions inappropriate hers. The Court will permit a further
deposition of Harris for up to 4 hours on issues contained in CVS's Sceond Supplemental
Rule 26{b)(4) statement.

The Court, therefore, ORDERS that:

L. Anchor’s Motion for Sumimary Judgment is GRANTED,

2. ‘The case is DISMISSTED WITH PREJUDICE as to Anchar only;

3 ‘The District’s Mation for Parlial Summary Judgment is DENIED;

4. CV5"s Motion for Summary Judgment s DENIED;

5. Defendants’ Motion to Exelude Testimony of Gaier is DENIED;




a Drefendants’ dMotion to Exelude StefTen is DENIEL,; and .
1. Plaintills Molion [or Leave o Conduct Further Expert Discovery is
GRANTED IN PART and DENIED IN PART.

IT I8 80 ORDERED.?

@7}; r,,?-m‘f J.-’ :::‘r*

Date ~-~ James E, Boa
ge
{Copies mailed to: : Wﬁﬁ
Don Resnikoff |
Asst. Atlorney General : e
441 Fourth St., NW N J'I,F'-‘-Lt"} G[ﬁ

Washington, DiC 2000]

Deana Cairo, Esguire
6225 Smith Ave.
Baltimare, MD 21209

Rohert Kidwell, BRaguire
T01 Penn, Ave., NW
Ninth Floor
Washington, D 20004

? Although the parties have filed many of thel pleadings under seal, the Coun does not believe that this
Order diseloses information that should be scalod, particularly under the siringent standards of hMokhiber v,
Davis, $37 A2d 1100 {D.C. 1388}, Tho Oxder, therslore, has not been filed under seal. To the extent any
party disagreca, i may file 2 motion showing good cause why the Crder should be ssaled.
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